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BRIEF OF DEFENDANT-APPELLANT 
SALADINI 


STATEMENT 
Defendant-appellant SALIDINI appeals to thi 
Court from a judgment of the United States District Court 
for the Southern District of New York, rendered the &th 
day of July, 1976, convicting him of five counts of an 
indictment, four of which charged violations of the narcotics 
laws, and the tifth accused him of carrying a firearm during 


the commission of the felonies set forth in Counts One 


through Four, after trial before Cunnella, J., and a jury. 


The Trial Judge sentenced the detendant-apnellant, 


on Counts One through Four inclusive, to imprisonment for 


five years, plus a special parole of three years to follow, 
all to run concufrently with each other. On the Fifth 
Count,” nanely the use of a firearm during ‘he commission of 
a felony, Judge Cannella sentenced SALADINI to serve one year 
imprisonment consecutively, to Counts One through Four. 
INTRODUCTORY 

{t is submitted that the judgment herein against 
SALADINI should be reversed on the grounds that there is 
insufficient evidence as a matter of law to have warranted 


his conviction. 


Moreover, at the very most, he may have been z 


casual facilitator, but we submit the evidence does not 


establish that he was involved in the conspiracy or in any 
of the substantive acts. 

The indictment charged SALADINI, together with 
John Buckley and James Brady, with violations of Sections 
812 and 841 of the Narcotics Laws, in that they conspired 
from January 3, 1976 to May 21, 1976, to knowingly and 
intentionally distribute and possess, with intent to 
distribute, a Schedule 1 narcotic drug, namely heroin. 

Prior to trial Brady jumped bail. Buckley 
pleaded guilty to Count Four and turned a Government 


witness against SALADINI.* 
r 
*SALADINI was offered a plea bargain to plead guilty te 


Count Five in satisfaction of the indictment, but refused 
to do so and went to trial 


[In the colloquy, prior to the plea of guilty 


‘ 


by defendant Buckley, he was asked what he had done with 


respect to participation in the crime charged. At page 


17 of the minutes of May 19, 1976, Buckley responded, inter 
alia: 
"I picked up James Brady 
in my cab..it w- prearranged, 
he had heroin on nim..and drove 
him to a restaurant where we 
vere to meet the agents and 
sell it.” 
It is to be noted that at no time did he 
mention SALADINI's name. 
The case, with respect to SALADINI, merely 
indicated that while on one or two occasions he was 
or had participated in a general conversation, there was 
definite evidence that he actually participated and made 
himself part of a conspiracy to violate the Narcotics Laws, 
or that he did in fact violate Narcotics Laws. 
THE EVIDENCE 
Special Agent Joseph Sullivan, attached to the 


Drug Enforcement Administration, testified that acting as a 


special undercover agent, on February 11, 1976, together with, 


3. 


a federal informant, he met co-defendant Buckley, and 
arranged for the-purchase of one ounce of heroin. At this 
time, he saw two males approaching the car, and stated that 
these individuals were SALADINI, and the other was Brady, 
the latter having jumped bail before trial. 

On cross-examination Sullivan declared that he 
never saw SALADINI pass anything to Buckley and that after 
making phone calls, Buckley stated to Sullivan, after driving 
around for a while, "he could not find his man", although he 
saw Buckley speaking with two males whom he identified as 
jrady and SALADINI. The agent stated he could not tell 
which defendant Buckley spoke, and again stated ceveral time 
that at no time did he see SALADINI pass anything to Buckley. 

With respect to another alleged transaction on 
February 20, 1976, Agent Sullivan declared he never saw 
defendant-appellant SALADINI at all that night. 

With respect to the third pronosed sale which was 

:ce on March 8, 1976, Agent Sullivan conceded that 
at no tiwe that evening did Buckley say that he was getting 


heroin from SALADINI, but merely he was going to get his 


supply that night from «wis guy”, and not his "guys" and, in 


fact, never mentioned the mame of SALADINI at all. 


Defendau= Buckley, who was 
Government witness during the trial, declared that in the 
middle, of January, 1976, defendant-appellant SALADINI called 
him, informing Buckley that Brady was in New York, and 
subsequently both SALADINI and Brady came to Buckley's 
apartment. Brady exhibited some packets of alleged heroin 
to Buckley, which Brady offered to Buckley for distribution. 
SALADINI was present, but according to Buckley, was walking 
back and forth in the apartment, and merely stated that it 
"was pretty good stuff and better than the garbage being 
sold he streets of New York". 

February 1l, 1976, Buckley again met Agent 
Sullivan at the Apollo Restaurant and phoned SALADINI's 
residence. SALADINI answered, but Buckley asked to speak 
to Brady, who got on the telephone. A deal was then arranged 


and they were to meet at a particular place. 


e 
Throughout the transaction, however, Buck ey 


clearly indicated that Brady was the prime mover and that 
SALADINI was dissatisfied with the entire deal, stating that 
he got nothing out ofthe deal and, in fact, testified thé 


enh - 


when making the several phone calls to SALADINI's residence 


that night, whenever SALADINI answered, he told Buckley that 


he would have to peak‘*to Brady. Im fact, Brady made all 
the arrangements and whatever heroin was passed that night 
to Buckley, came from Brady and not SALADINI. 

Buckley further asserted that SALADINI told him 
that he did not make a dime on the deal. 

guckley testified (1U5)* that SALADINI 
complained that Buckley was making far more than he was 
and that he was not getting a dime out of this deal and 
was hoping that Brady w soOing to give him some money 
that night. 

With respect to February 20, 1976, Buckley 
recalled that arrangements were made with Sullivan to meet 
the informant and Brady. At no time was any arrangement 
made that night with SALADINI. 

With respect to the third sale, which took 
place on March 8, 1976, Buckley testified again that all 
arrangements were made on the telphone with Brady and not 
SALADINI. 

Buckley testified further that Brady was the 
princival mover of the heroin and thit his dealings were 
with Brady. 

6. 


*Numerals in parentheses refer to pages of the official 
court reporter's minutes of trial, unless otherwise specified. 


He stated on one occasion, when he «cid give 


money to SALANTNI, it was with the understending that it 


was going to go to Brady. 

Agent Lawlor also testified, but he, too, did 
not specifically incriminate SALADINI as to any act.1al 
transaction involving heroin, only asserting that he 
observed SALADINI continually looking over his shoulder 
on the night of March 8, 1976. 

On February 20th, Lawlor stated, he d 
see SALADINI at all. 

On February 11, 1976, he 
not describe the defendant, SALADINI, as 
whom he observed with Buckley. 

Agent Aponte was fairly consistent with the 
testimony of Lawlor, and did not specifically involve the 
appellant S/'ADINI in any specific transaction. 

Agent Moran declared thi ‘ no time did he 
ever sve Buckley pass anything to the appellant. Morcover 
he stated that when the defendant-appellant was arrested 
on March 8th, he found no heroin on his person at all. 

Agent Costanzo testif 2d that on March 8th he 
saw defendant-appellant crouching between cars, but 


see him participate in any narcotics transaction. 


was arrested lat?r chat night and among the items removed 
from his person was a matchcover book with the License 
plate 6f Agent Sullivan's car written on it 


Agent Costanzo also admitted that he never saw 


defendant-appellant pass anything to Buckley on the night 


9f February lith, when he saw SALADINI sitting on the stoop. 

At the end of the Government's case, the 
defendant-appellant's counsel, assigned counsel, asked for 
an order diswissing t! indictment on the grounds that there 
was no evidence tying the defendant in with the -ommission 

of the crimes committed by Brady or 
fendant was on the periphery, and not actually 
in the crime. (275-277) 
ecial motion was made lismiss Count 
Three on the grounds that there was no evidence at all 
concerning SALADINI on the February 20th transaction, 

The Court denied all the motions. (277) 

A number of requests to charge were submitted 
to the Trial Court, and the Trial Court denied many of 
them. We believe that this was -error. 

The defendant-aynellant did not 


nor did he call any witnesses on his behalt. 


POINT I 


’ THERE WAS INSUFFICIENT 
EVIDENCE AS A MATTER OF 
LAW TO HAVE WARRANTED 
THE SUBMISSION OF THIS 
CASE TO A JURY. THE 
COURT SHOULD HAVE GRANTED 
THE MOTION MADE BY APPELLANT'S 
COUNSEL TO DISMISS AT THE 
CLOSE OF THE GOVERNMENT'S CASE, 
AT MOST, SALADINI WAS A CASUAL 
FACILITATOR. 


A review of the testimony in this case, 


submit, reveals that SALADINI did not participate in 


transactions enumerated in the indictment. While he 
present on two of the three occasions set forth, namely 
February llth and March 8th, there is no credible evidence 
that he vas invoived in a narcotics transaction. 
Co-defendant Buckley, who testified for the 
prosecution, admitted that his dealings were primarily 
with Brady. He also conceded that on more than one occasion 
the appellant had told him that he was not getting any money 
whatsoever out of this deal 
There is also -testimony that at one point the 
defendant -appellant asserted to Buckley that this heroin was 
good and was not garbage. in itself would not make 


a participant in the crime. 


It is elementary that with respect to the law 
of conspiracy, which has been referred to as the "darling 
of the. prosecutor's nursery", this Court has held on many 
occasions, most notably in the case of UNITED STATES v. PEONI, 
100 F.2d 401 at 403 [Judge Learned Hand}, ‘'Nobocy is Liable 
in conspiracy except for the fair import of the concerted 


purpose or agreement as he understands it." 


In UNITED STATES v. ANDOLSCHEK, 142 F, 2d 503, 
S07 (2nd Cir, 1944): 


"It is true that at time courts have 
spoken as though, if A. makes a criminal 
agreement with B., he becomes a party to 
any conspiracy into which B, may enter, 
or_may have entered, with third persons. 
That _is of course an error; the scope of 
the egreement actually made always measures 
the conspiracy, and the fact that B. en- 
gages in a conspiracy with others Is as 
irrelevant as that he engage: in any other 
crime". (emphasis ours, ) 


The prosecutor used the vehicle of conspiracy to 


try to admit evidence that otherwise could not be ad- 
mitted, Thus In UNITED STATES v. FALCONE, 109 F, 2d 
S79 (2nd Cir. 1940, Aff'd, 311 U. S. 205 (1940), Judge 
Learned Hand aptly declared (id 581): 

"(The accused] must in some sense 


promote their venture himself, make It 


his own, have a stake in its outcome 
it 
s . . . 


Then he cautloned the Courts and prosecutors (id 


581): 


. 


", . . today when so many prosecutors 


seek to sweep within the drag-net of con- 
spiracy all those who have been associated 


in any degree whatever with the main offend- 
ors . . . there are opportunities of great 
oppression in such a doctrine Is very 
plain, and it is only by circumscribing 

the scope of such all comprehensive in- 


dictments that they can be avoided", 
(emphasis ours.) 


It is clear that there was no evidence that the 


defendant-appe'tlant herein participated in the conspiracy. 


He had nothing whatsoever to do with the p 


drugs. There was no evidence that he in any 
transactions his own or that he knowingly and intentionally 
participated in a conspiracy. He was present, true, but 
more than mere presence is required to enmesh someone in a 
conspiracy. SALADINI, at most, was a casual facilitator. 
It's true he answered the telephone and it is also 
accurate that he was present in the street. Buckley's 
statements, however, that he received nothing whatsoever 


from the transactions, would indicate that he did not 


participate as a co-conspirator in those events. 


There is no evidence that the appellant he:zcin 
made this venture his é6wn or had any stake in its outcome. 
(UNITED STATES v. FALCONE, supra). See also, UNITED STATES 
v. HYSOHION, 2 Cir. 1971, 448 F.2d 343. 

In UNITED STATES v. HYSOHION, supra, this Court 


determined that where a person is a "mere casual facili- 


tator'' he cannot be deemed a co-conspirator. Thus, at 


347 of 448 F.2d this Court explained: 


"We hold that this finding so jeopardizes 
Rimbaud's conviction on the conspiracy 
count as to require us to order his ac- 
quittal on that count also. We think 

that the district court's finding that 
Rimbaud was -9% more than 'a mere casual 
facilitator' negates the court's finding 
that Rimbaud conspired to facilitate the 
Roupinian-Everett sale. While it is true 
that one co-conspirator need not actually 
personally deal in or custodially possess 
the narcotics themselves, the Government 
must prove an ‘unlawful agreement and. an 
overt act committed in pursuance of the 
agreement.' United States v. Aqueci, 

310 F.2d 817, 828 (2 Cir. 1962), cert. 
denied, Guippone v. United States, 372 U.S. 
959, 83 S.Ct. 1013, 10 L.Ed.2d 11 (1963). 
We find no evidence in the record and 
nothing in the findings below which would 
support the existence of an unlawful agree- 
ment, The fact that Rimbaud told Everett, 
a willing buyer, how to make contact with 
a willing seller does not necessarily im- 
ply that there was an agreement between 
that seller, who was Roupinian, and Rim- 
baud," 


In UNITED STATES v. TAYLOR, (2 Cir. 1972), 464 F 2d 


240, th ; Court overruled the so-called "Second Circuit 
rule" first enunciated by Judge Learned Hand in UNITED 


STATES v. FEINBERG, 140 F.2d 592, 594, In TAYLOR this 


Court stated, inter alia, in 464 F.2qa at 242: 


Ye 


It is, of course, a fundamental of 
the jury trial guaranteed by the Constitu- 
tion that the jury acts, not at large, but 
under the supervision of a judge. See 
Capital Traction Company v. Hof, 174 U.S, 
1, 13-14, 19 S.Ct. 580, 43 L.Ed, 873 (1899). 
Before submitting the case to tne jury, the 
judge must determine whether the proponent 
has adduced evidence sufficient to warrant 
a verdict in his favor, Dean Wigmore con- 
sidered, 9 Evidence § 2494 at 299 (3d ed. 
1940), the best statement of the test to 
be that of Mr. Justice Brett in Bridges v. 
Raiiway Co, (1874) L.R. 7 H.L. 213, 233: 

[A]re there facts in evidence which 
if unanswered would justify men of or- 
dinary reason and fairness in affirming 
the question which the Plaintiff is bound 
to maintain? 

It would seem at first blush--and we 
think also at second--that more ‘facts in 
evidence' are needed for the judge to allow 
men, and now women, ‘of ordinary reason 
and fairness' to affirm the question the 
Proponent ‘is bound to maintain' when the 
proponent is required to establish this 
not merely by a preponderance of the 
evidence but, as ali agree to be true in 

a criminal case, beyond a reasonable 
doubt, Indeed, the latter standard has 
recently been held to be constitutionally 
required in criminal cases. | re Winship, 
397 U.S. 358, 361-364, 90 S.Ct. 1068, 25 
L.Ed.2d 368 (1970). We do not find a 
satisfying explanation in the Feinberg 
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opinion why the judge should not place 
this higher burden on the prosecution 
in criminal proceedings before sending 


We must bear in minu that the testimony in the 
case dealt with three primary transactions, namely those 
occurring on February llth, February 20th, and March 8th, 
1976. 

A perusal of the testimony reveals that 
SALADINI was not involved. 

The Court will recall that in the middle of 
January, 1976, a meeting was held in Buckley's apartment, 
when defendnant-appe’’ant and Brady were present. The 
deal which was proposed, however, was strictly between 
Brady and Buckley and not SALADINI. 

Not one of the agents ever testified 
they saw Mr. Saladini hand any packets or tin foils of 
heroin to Mr. Buckley. 

On February 20th, nobody saw Mr. Saladini 
anywhere. 

On March 8th, there was no specific testimony 
against SALADINI, other than that he was crouching near a 
car. One agent declared that he saw SALADINI walking 


briskly. Another stated he saw him walkiug nermally and, 


14. 


in fact, he was in a crouched position writing, or appeared 


« 


to be writing. 

The testimony of one agent witli respect to a 
matchbook cover, wherein a license plate was written, which 
was found on SALADINI's person, does not make him a member 
of a conspiracy concerning narcotics. He couJd have borrowed 
the matchbook cover or, even if he didn't borrow it, there 
is nothing illegal about having a license number wricten on 
a matchbook cover. 

At page 90 of the record, Buckley testified that 
when he was in the apartment with Brady and SALADINI, it was 
with Brady that he dealt. SALADINI, he declared, was in and 
out of the two rooms and would walk from the living room to 
the kitchen back and forth the entire time. 

At page 92 of the record, Buckley declared that 
he called SALADINI's home and when the appellant answered 
ne asked to speak to Brady. The conversation with respect 
anything incriminating was with Brady and not SALADINI. 

At page 96 of the record, another phone call 
SALADINI's home, at which time again Buckley asked to speak 


to Brady. 


Buckley testified that on February 29th his 


arrangements were with Richard, caat is the informer, Brady 


“ 


and myself, mez 1g Buckley. He did not implicate SALADINI. 


On March 8th (at page 118 it is Brady who has 
all the heroin. 

At page 132 of the record we find that there is 
testimony that arrangements were made with Brady and not 
SALADINI. As a matter of fact, Buckley was speciiically 
asked: 


"Q. You made no arrangements 
with Mr. Saladini? 


No. 


Q. On March the &th, the last 
day, did you make any arrangements 
with Mr. Saladini or were they 
again made with Mr. Brady? 


A. They were made with Mr. Brady." 

On page 137 Buckley declared that only on 
occasion did he ever give money to SALADINI, and on that 
occasion it was with the understending that he was to give 
it to Mr. Brady. 


Buckley conceded, at page 137, that he was told 


that Brady was staying in SALADINI's apartment and was "not 


paying any bills, not paying for the telephone, not paying 


for any rent or anything, 

The Government, we believe, made error in 
adverting to the fact indirectly, that the defendant- 
appellant did not testify. In response to M:. Weisband's 
argument that the Government did not call a hancwriting 
expert with respect to the notations on the matchbook cover 
that was found in SALADINI's possession, the Government 

in rebuttal, that the defense could have called a 
handwriting expert if they thought it would have been helpful. 

The fact is, however, that the cefense has no 
obligation to prove or disprove anything and, in essence, it 
is placing an unfair burden upon the defendant to hava to 
explain away a fact which the prosecution has the exclusive 
burden of proof on. 

We submit that this was error. (323) 

At page 326, again error was committed. The 
Government inquired as to "what is the explanation, ladies 

=~ 
and gentlemen, for Mr. Saladini walking on the street doing 
what agents described, as lookout for countersurveillance 


activities, doing that, what is the answer to that question?" 


[It must be recalled that SALADINI did not take 


the stand and therefore it was error for the Government to 


inquire as to what the explanation was. 
We have included a copy of the defendant's 
Requests to Charge, with the rulings of the Court thereon. 
We submit that the Court erred, especially in a 
this one, in refusing the Requests, which 
denied herein, 
CONCLUSION 


The judgment of conviction should be reversed. 


Respectfully submitted, 


DAVID N. WEISBAND 
Assigned Counsel for Appellant 
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JOHN BUCKLEY and 
JAMES BRADY, 
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The Grand Jury charges: 

1, From on or about the 3rd Jay of January, 
1976, end continuously theroafter up to and including 
the date of the filing of this indictment, in the Southern 
District of New York, SERAFINO SALIDINI, JOHN BUCKLEY end , 
JAMES BRADY, the defendants and others to the Crand Jury 
unknown, tmlavfully, intentionally and knowingly combined, 


conspired, confederated end agreed together and with each 


2. It was part of said conspiracy that tho 


- amount thereof being to the Grand Jury unknow in violation 
of Seettong 812, 841(a)(1) and 841(b)(1)(A) of Title 21, 


OVERT ACTS 
ad EIS I 


‘ In pursuance of the said conepiracy and to 


‘ ' effect tha‘ objects thereof, the following overt acta were 


committed in the Southern District of New York. 21a. 
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hydrochloride. 
(Title 21, United States Code, Sections 
841(a)(1) and 841(b)(1)(A) and Title 1é, 
United States Code, Section 2.) 


COUNT FOUR 

The Grand Jury further charges: 

On or about the 8th day of 
the Southern District of New York, SERAFINO SALI 
JOHN BUCKLEY and JAMES BR the defendants, 


intentionally and knowingly dic possess with intent 


Gistribute a Schedule I controlled substance, to wit, 


approximately 65.8 grams of heroin hydrochloride. 


(Title 21, United States Code, Section 812, 

O41(a)(1) and 841(t)(1)(A) and Title 18, 

United States Code, Section 2.) 

COUNT FIVE 

The Grand Jury further charges: 

On or about the 8th day of March, 1976, in the 
Southern District of New York, SERAFINO SALIDINTI, JOHN 
BUCKLEY and JAMES BRADY, the defendants, did carry a 
firearm unlawfully during the commission of a felony 
for which they may be prosecuted in a court of the United 
States, namely, the felonies alleged in Counts One and 


Count Four of this Indictment. 


(Title 18, United States Code, Sections 
$24(c)(2) and 2.) 
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Detendants. 


AIDING 


€ 


lefen dat € the crime of murposefully air } Vetting anothe 


in the sale of nareostics, yor irst be gatirfied beyond a 


reasonable doubt that the defendant either hei :orsession of thos 
narcotics or 'new that they had been illegal mportel, 
> convict 
lefemik 
presurnt 


spss3ion by 


he ruct be acvwritted. 


1. You are instructed that the 
defendant on property or in an apartment in which narcotics were 
locate] ie insufficient to support a finding that he possessed 
narcotics. 

fou are further instructed that the mere association 
with people who control a narcotic drug or who control property 
on which a nareotic Iruq is found is also insufficient to support 
a finding of porsession. 

are instrueted that the ‘efendant's knowledge 
of the presence of narcotic: wih id not own or 
control ani which he infrequently visited is insurficient to 
establish rossession of such narcotics. 

‘fou way not find the defenlant guiliy of the crime 
of possession of a narcotic IJrug unless you have been convinced 
beyon 1] a reasonable doubt that he had *«ravleige of the presence 
of the drugs, that he exercised dominion ani contrel over then, 
and that he ha? accessible and exclusive possession of ther. 

You are instructed that vou mey not infer that 
the defendant possessed narcotic drugs from the mere presence of 


such drugs on premises which he accupic! jointly with another 


person. You must find hir not guilty of the charge in the absenc 
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m 


of 


1 


proof of his actual 


. 


cuugrtledge of the 


and of his control over them. 


6. You ace further instructel th you may not finda 
the defendant guilty on the theory of joint possession of the 
druqs by mere proof that he shared an apartrent with one who 
actually possessed such drugs. ‘The theory cf jOint possession 
also requires affirmative proof of actua? possession of the drugs 
by the defenijant. 

neavnally 
t 2 cortain 
person 
working relationship w: 
delivery, cannot be hel nv nion en mtrol over the 
Adruq ieli¢vy in "ann ’ y Llinqal possession 
of th: 

You are instructed that knowlelige of the presence 
of narcotics is an indispensable elemcut of the ‘rire of possess- 
ion of narcotics. The prosecution has the burien of establishing 
such knowledae by oroof which satisties you } merine1ag 


manner, beyonag a cerasoneble doubt. 


INTINT TO SELL 
In order to convict Jefeniant ¢ the crime o 


possession of a narcotic irug you must first find that he had 


BEST COPY AVAILABLE 


curring) 


secret ani 


silent. Tnon 
on intents te accor 
probable consequences of his att. 


3. The crime charged reamire: 


to sell. his intention must b in the defeniant's mind. 


you aré not eatisfie? that he had synch an intent, vou mist acquit 


PRESUMPTICN OF INNOCBNC:: 
Ll. The hurden to overcome the presumption of innocence 


roste unon ¢} jovernment 


nr 
‘/ 


° 1¢ failure ov any defendant to testilt 
does not create any presumption of guilt acezinst hir. The 
defendant it never reenire? te prove hic ipr 

In investiqating matters o 
evidence, you may not assure that the 


then atteret to reconci! 


rn duty to 


give him the benefit of that 


at evory stage of yo investigation of 


,’ 


room witil it is overcore, if ji © overenne, by proof beyon 


a reasonable doubt. 

If, upon a full consideration "Li the evidence 
in this case, you entertain a reasonable Joubt that the ite Tendant 
is guilty of the crires charged against iii j “he intictrent, 
you must find hir not quilty. 

4. You are instructed that 


evidence against the defentant, but is 


requiring proof by the prosecution of every raterial allegation, 


through the testirony of witnesses or 


You are 


to be 


guilty beyond all reasonable 


The presumption of 


cast aside by mere 


caprice, 
a substantial part 


Jefendant thro. 


THO\ 
sight o 


my a a 
which « 


moral 


in weighing the testiwony, 


relationship of the witness to 


the witness' bias or interest in 


giving testinwony; his or her manner 1 


intelligence as you observed the witness; 


witness’ 


credible evidence; 


criminal recor]; any background that you axe avare of; 


his 


further instructed that the law 


innocent of the crire charged anti) 


the 


the 


tettimony was corrohorated or 


inconsistencies within 


by facts and circumstances 


presumes the defendant 


he has been proven 


doubt. 


is not an idle theory 


passion, or prejudice. It is 


bt and to 


you may consider the 


government or to the defendan 


onteome case or in 


i} terti i; candor: 


x ¢ to which th 
contradicted’ by other 


the testimony; any 


whether 


testimony was induced by hope or promise of immunity from 
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criminal pro:ecution, leniency of 


reward; whether or not he or she has cver be a trust impos 
by any government or governmental agency; * - or not the 
teetinony is based upon independent recollection or was sug yjested 
from reading notes or otherwise; the kin! of testinony which may 
have been a recent fabrication; whether o i what was said on 


the witness stand was in an earlier staterent: whether or not the 


testimony has been change; ani so on. 


you on any particular walt 
testimony corpletely, but yo s> we all know 
that witness is can my i particular 
matters ar t be rt! ‘ to ott 

was, by his own admission, 
an accomplice, and an accomplice’ i ‘a be considere 
very carefully by you. Tf Pi ririts that he has 
committed a crine, and 
committed one crire ray 
perjury. In the second place, he may be awenaols fo a suyqestio 


by the government because he is trying to court the prosecution’ 


favor in return for avoiding some degree of punishrent himoelf. 


‘iable or that 


their desire to 


ret re ly upo; 


t 


"uch witnesses 
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pm session 
take l et AFTERNOO? SESSION . 


US v ; 2:45 p.m. 
Salidini 


(In open court.) 

THE COURT: Are you ready, gentlemen? 

MR. SCHATZ: Actually, your Honor, could 
I be excused for one moment? 

(Pause.) 

MR. WEISBAND: Let the record indicate that I am 
handing Mr. Schatz a copy of defanse requests to charge. 

THE COURT: Don't bring in the jury then. I have 
to rule on them. Let me see them. 

Illegal importation is no longer -- 

MR. WEISBAND: That should have been eliminat 
your Honor. 

My girl got this out in a hurry in my absence, 
your Honor, by reason of last night's circumstances. 

THE COURT: I have a lot of requests here which 
I have no. seen previously. 

I am prepared to rule on them. 

1 is denied. 

2 is denied. 

That is on the question of aiding and abetting. 

The question of possession -- 1 is denied, 

denied in the form requested. is denied. 4, 


7, 8 are denied, 
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in the presence of the attorney for the government [MONTH a 


the defendant appeared in person on this dat 


counsel is WITHOUT COUNSEL However the court advived defendant of right to 


have counsel appumiicd by the court and the defendant the 
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__X%_j WITH COUNSEL __ David Weinbal CS ee 


(Name of counsel) 


i } GUILTY, and the court being satisfied that J NOLO CONTLNDERE, __j NOT GUILTY 
there is 4 factual basis for the plea, 


tJ NOT GUILTY. Defendant is discharg 


There being a finding/verdict of 
i*% 4 GUILTY 


Defendant has been conv fas charged of the offense(s) of lawfully intenti 
FINDING & cnowinly dia ¢ ribute and nos:ess with inte: t ij 
suocment. ( >chedule I nar ic dm controlled substances, and did, « 
irearm wnlawiul y during the commission 6f a felony and 
)(1) and 


The court asked whether defendant had anything, to say why judgement should not be pronor ‘ tecause no sulfic it cause Lo the contr. 
was shown, or appeared to the court, the court adjudged the defendant puilly as char; “ victed and ordered that: The defendant 
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ew ja Buckley 
you into taking this plea here today? 


A 


fe) Are yqu doing it of your own free will because 


you yourself feel you are guilty of this charge? 
A Yes. 
Q What are the acts which you fee? you are guilty 
of as far as this charge is concerned? What did you do? 
A I picked up James Brady in my cab -- it we: 
prearvanged, he had heroin on him -- and drove him to a 
restaurant where we were to meet the agents and sell it. 
You didn't know he was an agent? 
No, sir. 
He was an undercover man at that time? 
Right. 
When did this happen, if you remember? 
Well, about March.. 
Was this this year? 
This year, sir, about March. 
About March? 
A Or February. 
Q The 8th of February; does that refresh your 
recollection? 


MR. SCHATZ: It's the 8th of March, your 
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New York and, you know, he wanted to come yp and -see me. 


And I talked to Brady and Brady asked me if I 


had any company in the apartment, would I ask them to leave; 


that he wanted to talk about business. 

QO What if anything did you say? 

A I told him I could do that. 

Q After the phone call what if anything happened? 

A Well, Mr. Brady and Mr. Salidini came to the 
apartment and at that point Brady took out of his pocket, 
you know, some packets of heroin. 

Q Where was Mr. Salidini at this point. 

A He was in and out of the two rooms. He would walk 
from the living room to the kitchen, back and forth, you 
know, the entire time. 

9 And what if anything hanpened at that point? 

A He said it was better than -- 

MR. WEISBAND: May we know who says what? 

A kay. Bradv said it was really qood stuff, that 
he just, got it, vou know. from California, and if I was 
interested in dealing it for him pe would qive me the same 
deal he had given Mr. Salidini, that was that he would give 
me ten $10 bags for $790. 

10] Did Mr. Salidini say anythina? 


A Yes, he did, you know, vou can get the same 
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1976, did you have occasion to dAf€tract anv business on that 


day? 


Yes, we.did. 


Direct your attention to the early evening, what 
if anything happened at that time? 

A Well, I had made arrangements to meet Agent 
Sullivan. I didn't know he was an agent at the time, in 
the Apollo Restaurant on 89th Street and Second Avenue, and 
I met the agent and we talked for a while. 

I asked him if he had the money with him to buy 
the heroin and he said he did and showed me the money. 

At that point I called Mr. Salidini -- 

Did you have a ciscussion with Agent Sullivan as 
to anv price at all? 

Oh, yes. I told him it would be $1,499 an ounce. 

Then what if anything did you do? 

A At that point I called Mr. Salidini home and Mr. 
Salidini answered the phone and I asked to sneak to Brady 
and Brady qot on the phone. 

He asked me, you know, did you see the money? 

he wanted to know if I knew who he was, and I said no, 

but Richie said he was all riaht, which was the friend who 
introduced me to him. You know, we just tried to make 


arrangements to sell it -- 
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Avenue. 
e) And you got back into the car, riqht? 
Right. 
And then what did the car do? 
Well, he pulled down 79th Street to East End 


Avenue, made a right-hand turn and at that point the 


agent said -- he said, "There they are now," I hadn't seen 


them. He backed the car up. I saw Mr. Salidini and 

Mr. Brady coming out of a 500 building there, and the 
agent said, they are nicking up a package or they are 
dropping a package, and I says, "I don't see anything," 
and I started to get out of the car, but they waved me 
off, you know, like get out of here, so I hopped back in 
the car and told the agent, "Let's get out of here," and 
that's whet we did. 

Q What happened after that? 

A We drove around for about a half hour, 45 minutes. 
Finally about 8:30 I called Mr, Salidini's house again 
and this time they were home. I asked them, you know -- 

Q Who cid you speak to? 

ir. Salidini. I asked him what is going on, 
are we going to do this thing or nct, and he said, "You 
have to speak to Brady,”"and he put Brady on the phone, 


and at that point Jimmy asked me to go back to the car 
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the objection. Rephrase the question. 
.@) Were there any further conversations? 
A “You know, you are making more than I am on this. 


I haven't gotten a dime out of this." He said, “I hope 


Jimmy, you know, takes care of business, he is supposed 


to qive me some money tonight, I hope he does it." 
19) This is while you were walking? 
Yes. 
MR. WEISBAND: I object to the reasons he had in 
his mind. 
THE COURT: He said this while you were walking? 
MR. WEISBAND: That is calling for a conclusion 
of this witness and I object to it. 
THE COURT: Overruled. 
A At that point we reached the corner of First 
Avenue and I said, "Listen, I got to go." 
And he said, “Okay, take care of yourself and 
call me soon." 
QO Now, Mr. Buckley, I direct vour attention to 
February 20th -- 
THE COURT: That is another day, and we will start 
in with that this afternoon. 


We will recess until 2:15. Please don't dis- 


cuss this case amongst yourselves nor with anyone else, 
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As to this particular question I sustain the 
objection. Rephrase the question. 
BY MR. SCHATZ: 
I will withdraw the question. 
What happened when you entered the building? 
A Well, we went in, there was like a courtyard, 
different entrances, and one on the left, we went in there. 
I asked him, what are we doing here, he savs, 
"I want to show you that I have got the full, you know, 


five ounces," so we went up a flight of stairs and he took 
the box and put it like on a windowsill and took the scale 
out of the box and put it on the stairs, and at that point 
I saw the balloon with what he said was heroin in it. 

I asked him,"Are you sure that is heroin?" 

And he says, "Well, I have never given you any- 


thing bad in the past," and so he beaan to weigh it out and 
to show me that there were five ounces. 

Then we got -- he gave me two at that time 
so he wouldn't have to give it to me later on, and he put the 
scale back in the box and put the heroin back in the box and 
we left the building, got back in my car and I drove back 
around to First Avenue between 76th Street and 77th 


Street and I had arranged with the agent, Mr. Sullivan, 


to give him a signal how many ounces I had in advance, one, 


two, three, whatever it was, and I parked a bit behind 
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THE COURT: Thank you. 

(In open court.) 
WEISBAND: 

Mr. Buckley, On February 20th you met with Mr. 
is that correct? 

That is correct. 

Pardon? 


That is correct. 


And Mr. Brady handed you various packets or foils 


of heroin, is that correct? 
Would you repeat the question? 
And Mr. Brady handed you the various packets or 
foils of heroin, is that correct? 
That is correct. 
Which he took from an attache case? 
Right. 
And you in turn then gave it to Richie, was 
Yes. 
Who in turn gave it to Mr. Sullivan? 
Right. 
Is that right? 
A That is correct. 
0 On February 20th did you have any transaction at 


all with Mr. Salidini? 
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with Brady, is that correct? 
That is correct. 
Did you.«give any money to Mr. Salidini? 
Only once. 
Was it with the understanding that he was 
to Mr. Brady? 
MR. SCHATZ: Objection. 
THE COURT: Overruled. 


That correct 


$ 
— 


That was only on one occasion, is that right? 


9) Ss a matter of fact, Mr. Buckley, isn't it 
correct that Mr. Salidini said to you, "What am I getting 
out of this?" Is that right? 

A That's true. 

Q Did he also tell you that Brady was staying in 
his apartment, not paying any bills, not paying for the 
telephone, not paying for any rent or anything, is that 
right? 

A That is true. 


Q Mr. Buckley, if you know, do you know whether 


or not, during this period of time, February and March, 


and before, whether Mr. Salidini was on welfare? If 


1 know. 
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prepared rest. Let me just check one thing. 

(Pause, ) 

‘MR. SCHATZ: Yes, your lionor, at thi 
point the government rests. 

THE COURT: There is usually a period 

the time that the government rests and the 

that the defendant makes a decision as to whether 
they are going to present any evidence. 

As you know, I have told you that they 
need to if they don't desire to do so. However, 


is a judgment for him to make. 


S0 we will recess at this time because 


will hear this in open court, it is a legal argument, 


is not based on the facts -= that is, it is based on 
the facts, hut it is a legal argument and it is not 
part of your judgment -=- part of your job to make judg- 
ment on this part of the case. 

As a matter of fact, I think I will do it 
right here at the side bar while you are here and theen 
we can continue on instead of having vou walk back and 
forth. 

the side bar.) 
COURT: Make your mot. 


WEISBRAND: At this time the defendant 
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respectfully moves to dismiss the indictment on the 


grouncs there is ne evidence tying the defendant in 


with the commission of any crimes committed by the defendant 


Drady or defendant Buckley. 

As to the entire indictment, I would re- 
spectfully urge that at best the eefencant was on the 
periphery ‘and was not actually engaged in the possession with 
intent to sell of any controlled narcotic substance. 

Additionally, that he did not aid or abet 
in the sale, if it were possession with intent to sell, 
of any narcotic substance. 

Further, that insofar as the possession of the 
weapon is concerned, it is not a federal offense in 
that it was not possessed at the time of the commission of 
federal crime. 

Specifically, with respect to the counts 
of the indictment, I respectfully urge that the count 
with respect to the sale on February 20th, without 
referring to the specific count number -- 

MR. SCHA That is count 3. 

MR. WEISBAND: Whatever it is, that there 
is absolutely no evidenve from any government witness 
tying in this defendant with any transactions conducted 


by any other defendant on that particular evening. 
y y 
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With respect to the night of February llth, 


I again respectfully urge that there is no evidence 


tying in this defendant with possession or possession 


with intent to sell of any narcotic substance, or any 
participation with any other defendant in the possession 
or the sale of any narcotic substance with intent to 
sell. 

Similarly, with respect to the count con- 
cerning the evening of March 8, 1976, I respectfully 
move that he stricken or dismissed, there being no evi- 
dence whatsoever as to the defendant's involvement 
in the possession, sale of any narcotic substance that 
evening. 

MR. SCHATZ: Do you wish to hear arguwnent? 

THE COURT: Ho. The court finds that 
there are sufficient facts as to each count in the 
indictment to present a jury question. 

Under the circumstances the court denies 
the defendant's motions as to each count, 1 through 5 
inclusive, with an exception to the defendant. 

MR. WELSBANDs: I respectfully except. 

THE COURT: Defendant rests? 

MR. WEISBAND: Defendant rests. 


THE COURT: You renew all motions? 
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As to the section possession with intent to 


l is denied in the form requested, 2 is granted 
in’ substance. 3 is denied in the form requested. 

As to the presumption of innocence, 1 is granted 
in substance, 2 is denied in the form requested. 3 is 
grantec in substance. 4 is granted in substance. 
denied. 

As to the weight of the testimony. 

l1 is denied in the form requested. 2 is granted 
in substance. 3 is granted with the deletion where 
it starts in the third sentence, "In the first place, he 
admits that he has committed a crime. . ." down 
to "In the second place," otherwise it is granted in sub- 
stance. 

No. 4 is granted in substance. 

MR. WEISBAND: I respectfully except as to those 
denied, vour Honor. 

THE COURT: I may indicate that I had only about 
five minutes to look at this because I got them about five 
minutes ago and have been steadily going ever since we 
started this morning, even during the luncheon period, 


so I had wry little time to really study these. 


But I can understand why Mr. Weisbanc was a little | 
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Salidini having the scale or any reference to Mr. Salidini 
having had anything to do with that scale. 

On this March 8th date, when Buckley meets with 
Brady, who has all the heroin? Brady and only Brady, and 
I refer you, if you remember the testimony, to page 118. 
Brady states he has all the heroin. 

Again, if you will recall, as far as Mr. Buckley 
is concerned, in response to my question, referring to page 
132, "On February 20th did you have any transaction at 
all with Mr. Salidini? 

"A No. 

"9 On February llth, when you phoned Mr. Salidini, 
whom did you speak to primarily? 

"A Mr. Brady. 

“a Were all your arrangements made with Brady? 

"A That is correct." 

That is Mr. Buckley's answer. 

"QO You made no arrangements with Mr. Salidini? 

"A No. 

“Q On March the i8th, the last day, did you make any 
arrangements with Mr. Salidini or were they again made wit! 
Mr. Bracy? 

“A They were made with Mr. Brady." 


Then again, if you will recall when I asked Mr. 
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